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Spanish public awareness regarding DNA profile databases in
forensic genetics: what type of DNA profiles should be included?
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The importance of non-codifying DNA polymorphism for the
administration of justice is now well known. In Spain, however, this
type of test has given rise to questions in recent years: (a) Should
consent be obtained before biological samples are taken from an
individual for DNA analysis? (b) Does society perceive these
techniques and methods of analysis as being reliable? (c) There
appears fo be lack of knowledge concerning the basic norms that
regulate databases containing private or personal information
and the protection that information of this type must be given. This
opinion survey and the subsequent analysis of the results in ethical
terms may serve to reveal the criteria and the degree of
information that society has with regard to DNA databases. In the
study, 73.20% (SE 1.12%) of the population surveyed was in
favour of specific legislation for computer files in which DNA
analysis results for forensic purposes are stored.
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has provided and continues to provide for

identification purposes cannot be ignored. The
analysis of the polymorphisms of decoded DNA
has been found relevant in departments of justice.
Such analysis could concern civil trials, as in
paternity testing, or criminal trials, where there
may be biological traces of the perpetrator of the
criminal offence found at the scene of a crime or
on the instrument used in a crime. However, the
development of this type of test has been
significantly influenced by differences between
established legal systems.'

Regardless of the efficiency of the identification
mentioned above, this type of test may present
problems or raise questions in Spain and must be
carried out with the appropriate respect for basic
rights, as well as sufficient technical and legal
guarantees. These problems and questions include
the following: (a) the extent to which DNA analysis
should be obligatory for an individual accused of an
offence, when this involves the breach of some of
their basic rights; (b) society’s perception of the
reliability of the techniques and analyses used, as
well as the way they are assessed legally; (c) storage
of the biological samples of both offenders and
victims, the samples obtained in the place of the
incident or crime and also the results of the analyses
of such samples, thereby creating a database of
biological samples, together with DNA profiles.'”

There is general agreement that research into
human genetics can affect the community as a
whole,* and it is therefore necessary for society,
and not only scientists, to discuss and decide on

The useful information that genetic information

what they wish to accept and what they wish to
reject.” It thus seems clear that there is a need in
Spain to examine and define the social and
individual interests in question. The International
Declaration on Human Genetic Data seems to have
included variations in relation to this question.’
This text points out that data belonging to suspects
involved in civil or criminal investigation should be
made available during a period of time, unless
otherwise stated by the internal legislation of a
country (assuming that such internal legislation is
compatible with international legislation on
human rights). An earlier revised draft of this
declaration' contains a different version, which
states that, in cases relating to forensic genetics,
data can be stored only after an individual has
been found guilty. This casts doubts over the criteria
used for genetic data inclusion in forensic databases
currently established in other countries. The text also
emphasises the importance, for ethical reasons, of
government encouragement to involve society in
policy shaping and decision making with regards to
the subjects dealt with in The International
Declaration on Human Genetic Data (collection,
treatment, use and storage of human genetic data as
well as management evaluation) (article 6).”

This study is an analysis of the opinion of a
representative sample of the Spanish population
with regard to the circumstances that would justify
the inclusion of biological samples and DNA
analyses of individuals in a genetic database. The
opinion of this population about the need for
adequate regulations covering these questions is
also taken into account.

Some of the problems that arise due to the lack
of specific legislation in Spain are also analysed.
Finally, the recent approval by the Spanish Cabinet
of Ministers of the Draft Bill for DNA Identifier
Databases Managed by the Police (8 September
2006) (http://www.senado.es/legis8/publicaciones/
html/textos/A_117-01.html) is taken into account.
The differences and similarities between the
results obtained and the proposals contained in
the text of the draft bill as well as those put
forward by other authors are also discussed.

MATERIALS AND METHODS

Once the general aims of the work had been specified
and the tasks to be performed had been planned, the
following steps were taken: production of an opinion
questionnaire and the selection of a homogeneous
group of interviewers; selection of a random, cross-
sectional sample; purging of non-random errors that
do not concern the survey; and analysis and
statistical summarisation of the data obtained.
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The questionnaire form was chosen to collect the data. This is
comfortable for interviewees and is an easy, efficient way of
obtaining a great amount of data to be coded and purged. Seven
questions were analysed. These were of standard levels of
comprehension and, in order to form a homogeneous group of
interviewers, the latter were chosen on the basis of a suitable
level of education. The sample was chosen using random
criteria and by trying to find a cross-section nature in the
different sexes and age groups. A stratified survey of the
Spanish population was carried out, and 1654 questionnaires
were completed. A total of 809 women and 845 men were
interviewed, aged 15 years and upwards.

The data collected were stored on a computer and statistically
analysed with the Statgraphics Plus 5.1 Version (Manugistics Inc.,
Rockville, Maryland, USA). We used descriptive statistics initially,
classifying and tabulating data in absolute and relative frequency
tables, with both simple and double input. Graphic representation
provided an efficient means of detecting anomalous data, which
were then corrected, as well as being useful for comparing the
groups of individuals interviewed. We then calculated the
parameters of centralisation, location, dispersion and asymmetry,
which allowed us to summarise the information. A % test was
used to analyse the responses by sex, age and professional group,
no significant differences having been observed between the type
of the answers given when analysed according to age and sex.**

JUSTIFICATIONS FOR INCLUDING BIOLOGICAL
SAMPLES AND DNA PROFILES IN A NATIONAL
GENETIC CRIMINAL DATABASE

The European Convention for the Protection of Human Rights
and Fundamental Freedoms’ must be considered in any
discussion of the inclusion of biological samples and DNA
profile of individuals in a national genetic criminal database.
The convention stipulates that the public authorities have no
right to interfere in a person’s private life except when, in a
democratic society, the law itself authorises such actions in the
interests of national or public security, crime prevention and
public order, among others (article 8). Article 14 prohibits any
form of discrimination with regard to the right to benefit from
the rights and liberties proclaimed in the convention.’

On the other hand, Recommendation No. R (92) 1 of the
Council of Europe,' concerning the use of DNA analyses and
their storage in databases, points out in its fifth principle that
any resort to DNA analyses must be authorised in all cases
deemed appropriate, no matter how grave the crime may be.
However, the eighth principle of the same recommendation is
much more restrictive when referring to the incorporation of
data obtained from genetic analyses into computerised files:
“[T]he creation and management of all DNA files required by
investigation and penal accusation must be regulated by law.”

The eighth principle recognises that the results of DNA
analyses must be stored when the individual concerned has
been found guilty of serious crimes—fundamentally, crimes
against life or against the integrity or health of persons. The
Council of Europe' also recommends the inclusion of genetic
prints when the security of the state is affected.

The International Declaration on Human Genetic Data seems
to have included variations in relation to this question.” This
text points out that data belonging to suspects involved in civil
or penal investigation should be made available during a period
of time, unless the internal legislation of a country states
otherwise (assuming that such internal legislation is compa-
tible with international legislation regarding human rights).
The revised draft of this declaration' contains a different
version, which states that, in cases relating to forensic genetics,
data can be stored only after an individual is declared guilty.
This places in doubt the criteria used for genetic data inclusion
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in forensic databases currently established in other countries.
The text also emphasises the importance, for ethical reasons, of
government encouragement of the involvement of society in
policy shaping and decision making with regard to the subjects
dealt with in The International Declaration on Human Genetic
Data (collection, treatment, use and storage of human genetic
data as well management evaluation) (article 6).”

The existence of criminal databases unquestionably benefits
the control and investigation of crime. However, certain
criticism, supported to a great extent by the particular vision
of genetic exceptionalism,'*'* has been aimed at the ethical and
social consequences resulting from the inappropriate use of
such databases.

In this sense, because of the possibility of extending the criteria
of inclusion of DNA profiles in databases, certain authors have
expressed concern that any extension might be understood by the
population in general as a form of biovigilance, or excessive
control of the state over the population.'*'* Likewise, it is argued
that, with the possibility of the police extending their powers with
regard to the collection, analysis and preservation of biological
samples, such circumstances might be considered disproportion-
ate.” ' On the other hand, some authors* '*'” have expressed
their worries about the possibility, in the not so distant future, of
going beyond the limits of codifying DNA for the collection of
information relating to criminal investigations—for instance, the
possibility that samples collected by the police (with or without
consent) may not always be carried out under appropriate
conditions with all the guarantees and rights that any individual
is entitled to, the uncertainty created when the agencies and
institutions responsible for the custody of genetic information in
criminal databases are not subjected to strict criteria of
confidentiality when it comes to data transmission, and the
absence of reliability and validity criteria for the DNA evidence
presented in judicial proceedings.'* '* ** ' Finally, it was also stated
that the support of the population was required for those
regulations that propose the extension of the criteria for the
inclusion of the DNA profiles in databases, or the extension of
police powers in the collection and storage of biological samples,
as well as their corresponding DNA analyses.

Without such backing, such measures may cause society to
distrust the nature of the protection afforded by the legal
system and be interpreted as interference in the civil liberties
and human rights of the individual."* ' *°

Another aspect of the subject must also be pointed out with the
same degree of emphasis that is given to the criticism aimed at the
inappropriate use of criminal databases. Personal data are subject
to automatic collection and treatment during criminal investiga-
tions, and most of the rights that support the process tend to be
weakened, at least to a certain extent, because of the possibility of
friction between the rights of the affected individual (privacy,
dignity of the individual, physical and moral integrity, and
liberty’') and other interests or general rights such as the
investigation and prosecution of lawbreaking as well as the
security of the state. So Spanish constitutional jurisprudence
considers that certain fundamental rights are not absolute.”

However, the complementary guarantees or basic rights that
must prevail whenever there is friction between individual
rights and those of the community are just as important as the
limitations or interferences that may exist as a result of other
interests that come into play or during criminal investigations
and so forth. These guarantees tend to harmonise conflicting
interests and rights, thus avoiding the predominance of one
over the other.”

With regard to the creation of DNA profile databases and the
type of crimes for which corresponding DNA profiles should be
included in these databases, it is interesting to note the
proposals put forward by both Jeffreys® and Guillén.** This is
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irrespective of the later general mention made of the models
adopted by various legislatures of the European Union.
Guillén* proposed that three criteria should be taken into
account when creating DNA profile databases: the gravity of the
offence, the degree of recidivism and the possibility that
biological traces are left at the scene of an offence or crime.

In accordance with the first criterion (the gravity of the
offence), the rights of individuals whose DNA profiles are
included in a criminal database would be restricted only when
the offences are of a specific nature, in line with the general
principle of proportionality.” The laws of countries such as the
Netherlands, Hungary, Norway and Sweden seem to include
similar criteria.*

The second criterion mentioned by Guillén,** the degree of
recidivism, deals with the inclusion of only specific types of DNA
profile in a criminal database. This policy is supported by the fact
that there is a higher degree of recidivism for certain offences than
for others that may be more serious. As a result, the list of offences
whose corresponding DNA profiles are to be included in a
database does not depend on criteria based simply on the number
of years of a prison sentence. These circumstances are also
included in the laws of France, Finland, Germany and Norway.*

A finally, though obvious, criterion to be taken into account in
the creation of an efficient DNA profile database is that according
to which the DNA profiles included in the databases should come
from the biological traces left behind after the perpetration of a
crime. The inclusion of an individual’s DNA profile in a database
would be of little use for identification purposes if no biological
traces that would enable DNA profiling were left at the scene of
the offence, no matter how grave this might have been.*

Guillén* recommended that Spain should take into account
the aforementioned criteria and the benefits that may be
obtained by avoiding, whenever possible, the problems that are
entailed in the interpretation of a general law. It would be
convenient to establish a list of specific offences that would
dissipate any doubts as to which DNA profiles should be
included in a DNA profile database in Spain.

On the other hand, Jeffreys” proposal® in 2001 referred to the
inclusion of all the population of the UK in the country’s national
DNA profile database (universalisation). Custody of the DNA
profiles would be the responsibility of an independent public body
and access by the police or other state agencies would be
administered by the judiciary. Jeffreys argued that this model
might resolve any existing concerns regarding discrimination and
privacy which the creation of this type of database tends to cause.

One of the questions that has resulted in discrepancies in
different countries at many different levels is the creation of
databases containing the resulting information of DNA
analyses carried out during criminal investigations, as well as
the biological samples used for these analyses.”””

Some European countries have just made, or are drafting, laws
to regulate DNA profile databases. In the UK, such databases are
made up of samples from all individuals arrested by the police. In
countries such as France, Germany and Finland, DNA profiles are
stored in a database if individuals are found guilty of committing
offences that are included in a specific list. The criterion
established in countries such as the Netherlands and Sweden is
determined, in the case of convicted offenders, by the potential
length of the sentence. However, the criterion used by other
countries of the European Union with regard to DNA profile
inclusion is based on both the potential length of the sentence and
a list of specific offences (Hungary and Norway). Finally, other
countries, such as Portugal and Spain, lack specific legislation that
includes criteria to determine clearly whose DNA profiles will be
included in criminal databases.' ' *

As pointed out previously, the various countries of the
European Union differ substantially with regard to the
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regulations for the collection and storage of the samples and
their corresponding analyses in order to obtain DNA profiles.'
In this respect, as Williams and Johnson'® pointed out ““the
important difference between common law and civil law
traditions in the European Union, but there is no singular or
simple structure to the court systems in jurisdictions which
operate either a common law or civil law system” should be
mentioned. Therefore, it is often difficult to compare the roles
and powers of the court in one state with those of its
neighbours, since the various structures and processes have
grown and prospered independently of each other.' ***° Such
differences both structure and reflect the varying normative
and interpretative frameworks within which criminal acts are
categorised and responded to across the European Union.'® *

However, irrespective of the existing diversity of legislation
among the countries of the European Union regarding the
collection, analysis and storage of samples and DNA profiles,
there is, albeit at different rates, a gradual increase in the
incorporation of technology in criminal investigation. The
incorporation of technologies has resulted in modified or new
regulations in various countries, as well as extensive debate
among the executive and members of parliament, the judiciary,
advisory bodies, independent commentators and the police
about how genetic information should be used in criminal
justice processes. The aim is to reach a general agreement on
the balance that should exist between public security and the
liberty of the individual; such an agreement would then lead to
specific laws." '

In Spain, there is no specific law authorising DNA profile
databases. However, Organic Law 15/1999, 13 December
(Official State Gazette 14 December 1999:43088-99 http://
www.cis.es/cis/export/sites/default/-Archivos/Legislacion/LO
15-1999.pdf), regarding personal data protection, foresees the
creation of public administration files that include personal data
relating to penal and administrative offences, provided that such
aspects are included in the regulations (article 7.5). Likewise, in
the restrictions applied to the general data protection rules (Law
15/1999, concerning personal data protection), no reference is
made to the principle of proportionality in the case of crime
investigation.” *' Nevertheless, this principle is included in
article 363 of the Criminal procedure rules, modified by Law
15/2003, 25 November (Official Spanish Gazette 283,
Wednesday, 26 November; http://www.boe.es/g/es/bases_datos/
doc.php?coleccion = iberlex&id = 2003/21538) among others. It
has not yet been stipulated anywhere that limitations on self-
determination with regard to information or personal data
protection should have a legal basis, so that citizens can clearly
understand the various aspects and scope of these limitations.

In agreement with the criteria proposed by several authors,** **
the aforementioned reform carried out under the auspices of the
Organic Law 15/2003 of 25 November should not be defined as a
serious and rigorous attempt, from the penal point of view, to plug
existing legal loopholes regarding the regulation of the stages
involved in the study of DNA profiles. It is, rather, a means of
clarifying some specific aspects and was not intended to provide
general solutions. A number of questions were left aside.

Despite its complexity, the subject of DNA has not been
regulated adequately in Spain.”” Because of the absence of
legislation addressing the specific problems that arise from the
use of these tests, decisions have been left to various
jurisdictional bodies, with sometimes inconsistent results. No
clear and uniform guidelines were produced with regard to this
type of biological test, the extraction of samples or body
searches when the issue was discussed in the Spanish supreme
court or the constitutional tribunal.**

The frequent invocation of the Spanish constitution in a
decontextualised, ambiguous and disperse way by those whose
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intentions are not in keeping with the spirit of the law and
justice has caused the loss of certain opportunities regarding
evidence and proof during police investigations. It can be
claimed that such opportunities have never infringed funda-
mental rights and have contributed to justice.*” However, on a
few occasions, certain constitutionally relevant questions have
been ignored. Outlining the constitutional limits of such proof
has resulted in shortcomings and excesses.*

In Spain, at least for the time being, there are no regulations
which hold the status of law for forensic genetic databases.
However, several Ministerial Orders have been drafted in order
to regulate the storage and use of DNA profiles and its
corresponding samples by National Security Forces. Among
them, the Ministerial Order of 26™ July 1994 by the Spanish
Ministry of the Interior, which regulates the creation and
management of electronic DNA files under the responsibility of
the National Police Headquarters (Order 1751/2002, 20'® June,
Spanish Ministry of the Interior; http://noticias.juridicas.com/
base_datos/Admin/o1751-2002-int.html). Later, in relation to
the above-mentioned regulation of databases, comes the
publication of the Order of 18™ March 1998 (Official State
Gazette of 31°' March 1998, p. 10807). This Order regulates the
computerized DNA file for the genetic identification of corpses
or missing persons, called Fénix, which is kept at the Police
Headquarters.  (http://www.boe.es/g/es/bases_datos/doc.php?
coleccion = iberlex&id = 1998/07417). The appendix to the
1994 Order was newly extended by the Order of 7" March
2000 which regulates the computerized file for the genetic
identification of biological traces (ADNIC), kept at the Police
Headquarters. Such a file was then used as an aid for the
criminal investigations carried out by the Police in the genetic
identification of biological traces and the samples determined
by the Judicial Authority. The DNA profiles obtained from
samples taken from the place of the events or from other
related samples (either unknown or anonymous) can then be
contrasted with DNA profiles which origin has been established
by the Judicial Authority. Likewise the DNA profiles can be
contrasted among themselves. (http://www.boe.es/g/es/bases
_datos/doc.php?coleccion = indilex&id = 2000/05681&txtlen =
590).

Personal information databases managed by the police and
associated with DNA profiles (National Police Headquarters,
Order 1751/2002, 20 June, Spanish Ministry of the Interior), are
specifically included in two files: ADN—Humanitas and ADN—
Veritas (DNA—Humanitas and DNA—Veritas).

The objective of the first file (DNA—Humanitas) is the
identification of human remains of victims of crimes and natural
catastrophes as well as the identification of missing corpses by
means of the analysis of the DNA extracted from those remains.

The function of the DNA—Veritas file is to aid justice
administration in the persecution of crime by the genetic
identification of biological remains collected during the
investigation of alleged crimes.

However, reading of the ministerial orders that regulate the
storage and use of DNA profile files and their corresponding
samples by the state security forces show that any expectations
that such norms might be raised to the rank of law have not
been satisfied. Neither the principle of juridical security nor
that of proportionality has been preserved by the regulation of
such matters.

Finally, the recent approval of the Draft Bill for DNA
Identifier Databases Managed by the Police is directly related
to the need for a regulatory framework holding the status of
law for criminal DNA databases. http://www.senado.es/legis8/
publicaciones/html/textos/A_117-01.html). This bill depends on
the report of the General Council of the Judiciary as well as the
National Data Protection Agency, whose fundamental objective,
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according to the reasons given for the bill, is none other than to
rectify the deficiencies observed in the Criminal Prosecution
Law, modified by Law 15/2003, 25 November (Official State
Bulletin 283). Rectification is to be carried out by means of the
creation of a database in which are stored files managed by the
state security forces, containing DNA analysis identification
data obtained during the identification of a corpse or the search
for a missing person.

Should the draft bill come into force, the structure of the
DNA profile databases managed by the state security agencies
would be modified. The problems generated by the application
of the current ministerial orders that regulate the use and
storage of DNA profile files and their corresponding samples by
such security agencies may also be minimised.

Regarding the DNA profiles that are to be included in a
criminal DNA database, article 3 of the draft bill stipulates that
the following data shall be included in the police databases:

® the identity data extracted from the DNA taken from
samples or fluids which, in the context of criminal
investigation, are found or obtained from suspects, detainees
or accused when grave crimes affecting the life, freedom,
sexual freedom, or property (with violence) are involved, as
well as in cases of organised delinquency;

® The identity data extracted from the DNA obtained during the
identification of corpses or the search for missing persons;

® identity data obtained from DNA when the individuals
affected give their consent.

RESULTS

With regard to the creation of databases for the DNA analyses
of samples of biological material, one of the models that might
be used to achieve maximum efficiency in criminal investiga-
tion’ ** is determined by the general analysis of the population,
albeit without consent, as well as the preservation of all
biological remains taken from the scene of a crime. When the
interviewees were asked about the necessity for a national
database to include forensic DNA analyses and samples of all
citizens without obtaining their consent, 57.4% disagreed
(42.6% agreed) with the need for such a database. Differences
by professional group were significant (p<<0.05). Only 26.0% of
the interviewees working in the field of law showed support for
a national DNA databank for all citizens without their consent,
followed by “other” professions (32.1%), professions involved
in the health sector (38.2%) and those involved in local and
national security and law enforcement (41.4%).

On the other hand, opposition decreased to 47.6% (versus
42.3% who considered such a measure acceptable) when the
surveyed population was consulted about the need to create a
national database, for forensic use, of specific groups of non-
consenting individuals who repeat the same offence, of whatever nature or
gravity. When this question was analysed according to professional
group, the differences were again significant (p<<0.001).

The great majority (79.9%) of the surveyed population agreed
with the possibility of storing the DNA profiles of recidivist
offenders found guilty of committing crimes against the lives,
integrity and safety of citizens. The differences observed between
professions were again quite evident. Great differences were
observed between the replies given by local or state security forces
and by those involved in the law. While 24.1% of legal
professionals opposed the inclusion of genetic data of recidivist
offenders found guilty of committing serious crimes against the
life, integrity or security of citizens, only 0.7% of professionals
working in local or state security opposed inclusion. Figures for
opposition among other professions included 8.1% in the health
sciences and 10.2% in other professions.
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When the interviewees were questioned about the source of
DNA profiles that should be included in the databases, the highest
approval was for biological samples found at the scene of an
unsolved crime (75.8%), from persons condemned in court for
having intentionally committed a crime (72.0%), from unidenti-
fied corpses (71.7%) and from persons who voluntarily supply
such samples (65.0%). When the answers were analysed
according to professional group, homogeneity in the answers
was observed in the cases of biological samples being taken from
the scene of an unsolved crime (p = 0.700), from an unidentified
corpse (p =0.202), from victims of unsolved crimes (p =0.057),
and from citizens who voluntarily give samples (p = 0.066). The
highest percentages indicating support for the inclusion of all the
different proposed groups in databases were found for those
professions involved in local or state security. Professions involved
in the legal system expressed greater doubts about such a proposal
than the other professional groups (except in three circumstances:
biological samples found at the scene of an unsolved crime and
samples taken from unidentified corpses or from persons who
voluntarily give samples).

When asked about the need in Spain for specific regulations
for databases that store DNA analysis results pertaining to
citizens, 73.2% of those interviewed agreed with the proposal
for such regulation. However, there were significant differences
according to professional group (p<0.001), due to the small
number of interviewees in legal professions and to the high
percentage of interviewees of other professions who did not
answer or did not know how to answer this particular question.

With regard to this last question, public opinion was obtained
on the need to create clear and specific regulations that specify the
various types of crimes that justify the storing of genetic material
in DNA profile databases without the consent of the offenders.
The DNA profiles would then be used in penal or criminal
processes. Most (87.6%) of the surveyed population agreed that
there was such a need, although significant differences were
observed (p<<0.001) when it was put to the different professional
groups (professions relating to the law, 94.0%; professions relating
to public security, 93.5%; professions relating to health sciences,
91.4% and other professions, 85.2%).

Public opinion was surveyed regarding the need for regula-
tions that, as in the case of DNA profiles, would clearly specify
in what circumstances genetic samples and tissue from
individuals involved in penal cases should be stored. Such
material could then be analysed using state-of-the-art techni-
ques. Of those surveyed, 87.4% considered such regulations
necessary. Significant differences were observed (p<0.001)
between professional groups. However, the similarity of the
replies given by those involved in law, state security and health
sciences stand out, with 94.0%, 93.5% and 90.9%, respectively,
considering such regulations necessary.

CONCLUSIONS
It is necessary to examine and define the conflicting social and
individual interests in order to provide clear legislation that
would regulate the inclusion of the DNA profiles in national
databases in Spain and also the biological samples from which
these profiles are obtained, given the enormous quantity of
information that they can reveal (a fact that on occasion is
overlooked). Any future laws must necessarily be drawn up in
accordance with the attitude of society towards this subject, no
doubt influenced by the prevailing ethical tendencies, the law,
social conceptions and the existing scientific knowledge of this
area of science (forensic genetics).”* * Many authors have
expressed themselves in similar terms.**>* > 7!

On the other hand, in the light of the answers given by the
surveyed population and taking into account only the circum-
stances that would justify the inclusion of biological samples
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and DNA profiles of individuals in a genetic database and
avoiding criticism proceeding from exceptionalist attitudes as
much as possible,””™* there should exist no opposition to the
creation of DNA data banks, nor to the storage of biological
material taken from the victims of crimes in order to clarify the
offence in which they have been involved and harmed, or from
alleged offenders whose names are not disclosed, as this would
not violate any of the public liberties or fundamental rights
stated in the constitution (at least in principle). There does not
seem to be great opposition to the creation of databases of DNA
profiles of individuals found guilty of violent crimes against the
life, integrity or security of others and characterised by
recidivism (fig 1), the purpose of these databases being the
clarification of those penal offences of definite importance with
regard to social repercussion, as well as the use that such data
may have during the investigations that are carried out.

If only the percentage (79.9%) of the population that agreed
with the creation of DNA profile databanks of recividist
individuals found guilty of crimes against the life, integrity or
safety of others is taken into account, our results do not fit with
the model (universalisation of the DNA profile database)
suggested by Jeffreys” in 2001. When only the replies concerning
DNA databank creation given by the surveyed population are
considered, the results approach the recommendations estab-
lished by the European Convention for the Protection of Human
Rights and Fundamental Freedoms,” the International
Declaration on Human Genetic Data’ and Recommendation No
R (92) 1 of the Council of Europe, concerning the use of DNA
analyses and their storage in databases.” The results also
approach the model proposed by Guillen,** among others.

However, it would be a mistake to take into account only the
79.9% of the surveyed population who agreed with the creation
of DNA profile databanks for recidivist individuals found guilty
of violent crimes against the life, integrity or safety of others,
given the high percentage of replies mentioning other reasons
for including DNA profiles in a database. Of the surveyed
population, 42.3% agreed to the creation of DNA profile
databanks for specific groups of non-consenting individuals
who repeated an offence, of unclassified nature or gravity; and
42.6% agreed to the creation of DNA profile databanks of all
citizens without obtaining their consent.

On the other hand, given the wide-ranging criteria for the
inclusion of DNA profiles in databases expressed in article 3 of the
recently approved Draft Bill for DNA Identifier Databases Managed
by the Police, it is possible to interpret the support given to these
inclusion criteria for DNA profiles in criminal databases on the basis
of the circumstances discussed in previous paragraphs and broadly
evaluating the backing of the surveyed population for the various
models of DNA databases proposed. These models were the
creation of databases of DNA profiles of individuals found guilty
of more than once of violent crimes against the life, integrity or
safety of persons and the creation of databases of DNA profiles of
specific groups of non-consenting individuals who repeated an
offence of unclassified nature or gravity.

To be efficient, databases must be used for offences or crimes in
which biological traces are found and successfully analysed;
otherwise profiles of no real utility might be included in the
database and the rights of individuals would be restricted
unnecessarily. These latter circumstances may occur in specific
types of offence included in article 3 of the draft bill. We therefore
consider that the inclusion criteria mentioned in that article
should be as objective and clear as possible for those responsible
for deciding whether a DNA profile is to be included in a database
or not. If possible, article 3 should include a list of offences that
would entail the inclusion of DNA profiles in a database.

On the other hand, it cannot be concluded from section 1la,
article 3 of the draft bill (concerning the identity data extracted
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...Recidivist offenders found guilty of
committing crimes against the lives,
integrity and safety of citizens?

...Specific groups of unconsenting
individuals who relapse to the same
offence, the nature or gravity of which
not being classified?

...All the citizens without consent?
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Figure 1
be established for ...”

from DNA samples obtained from a suspect or detainee in the
course of investigations into cases of organised delinquency and
grave offences or crimes affecting the life, freedom, sexual
freedom and the property of persons) that such profiles should
be included routinely, whether the DNA analysis is carried out
during the course of legal proceedings or not. The objective of
such a procedure is justified by the possibility of ascertaining
whether the suspect or accused has committed any offences
previously, by comparing the recently included DNA profile
with already stored DNA profiles taken from biological traces
collected at scenes of unsolved crimes.*

The draft bill does not make clear whether the DNA profiles
of the victims of offences, relatives of missing persons or
volunteers who contribute identifying data in order to help
resolve offences would be included in the same DNA profile
databases used to store the profiles of suspects and detainees.

Neither is reference made to the possibility of including the
profiles of third parties who, in the course of their professional
duties, may leave traces at the scene of a crime or contaminate
samples to be studied.

The majority of the surveyed population is in favour of specific
regulations for the storage of DNA profiles and their correspond-
ing samples; in relation to this we note that the Organic Law 15/
2003 (Official State Bulletin 283) has recently been approved. This
entails some modifications to the criminal prosecution law (Royal
Decree, 14 September 1982, and later modifications: 1925, 1949,
1955, 1967, 1984, 1985, 1988) as included in the third additional
resolution: “In line with the proposals of the Ministries of Interior
and Justice and after the drawing up of the legally required
reports, the government shall regulate by means of a royal decree
the structure, organization and the working of the National
Commission for the forensic use of DNA.” This resolution
mentions the likely regulations regarding conservation, sample

“Yes"’ answers (analysed according to profession) to questionnaire items, all beginning, “/Do you believe that a National DNA databank should

custody and guarantee of confidentiality of the DNA analyses
carried out on these samples. However, no such national
commission for the forensic use of DNA has yet been set up.

The reference made to the DNA profiles to be stored in a
police database in article 3 of the DNA profile database draft bill
must be welcomed, despite the evident weaknesses, as it is
open to future modifications. Nevertheless, there is a notable
absence of the regulations that were expected for samples and
biological traces from which DNA profiles are obtained, which
may be considered an even greater source of information than
the profiles themselves.

There is no doubt that the recently enacted modifications and
initiatives should be encouraged, as long as they are supported
by prudent and practical ethicolegal analysis of the conse-
quences that these regulations might have for the rights of
affected citizens. Any legal process expected to take place
should not be the result of a hasty legislative reaction brought
about, for instance, by the alarm caused in society by a
succession of crimes or as a consequence of the dispropor-
tionate urgency due to acquired international commitments,
but of a global, rigorous, clarifying and prudent reply that
would enable the creation of legislation that does not depend
on the interpretive criteria for each case (with all the problems
that this implies for the principle of juridical security). Such a
legal process must analyse implied rights, the regulations in
force that are affected, social demands, the viability of the
system adopted, the economic analysis, the safeguarding of the
fundamental rights of the citizen, and the utility such DNA
profile analyses may have in investigations being carried out.

The friction that may result from the inter-relationship between
the judicial system and the field of genetics is quite evident,
as well as the conflict of values, rights and interests that cannot
be resolved by reliance on only the principles of privacy,
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non-discrimination and liberty. Personal responsibility and
proportionality must also be taken into account; balancing and
harmonising values is more difficult than ignoring or subordinat-
ing them a priori, but also much more just and realistic.”

However, we are certain that the weaknesses detected in the
police database Draft Law will be corrected with the reports issued
by the general council of the judiciary, the National Agency for
Data Protection, the norms that the government may dictate in
the third final resolution of the Draft Law and the measures
prepared by the National Commission for the Forensic Use of
DNA, whose creation is contemplated in the third additional
resolution of the Criminal Prosecution Law modified by Law 15/
2003, 25 November 2003 (Official State Bulletin 283).

Finally, taking into account the differences of opinion between
professional groups (fig 1) in our study, it appears to be necessary
that membership of the National Commission for the Forensic use
of DNA (Organic law 15/2003) should be drawn from a variety of
academic disciplines, from different institutions, or people who
are involved in all areas of the use, application or analysis of DNA
work, such as social representatives, scientific societies, state
security organizations and laboratories working for them,
laboratories working for the Ministry of Justice, and laboratories
authorised to carry out this type of specialist report.
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